IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

CANAL | NSURANCE COMPANY
Plaintiff

V. NQ 2: 95CV156-B-A

J-LIN TRUCKI NG I NC., DUNLAP & KYLE
COVPANY, |INC., d/b/a GATEWAY Tl RE AND
SERVI CE CENTER, HERMAN BENSON and
JOHN DCES 1-5

Def endant s

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the plaintiff's notion
for summary judgnment. The court has duly considered the parties
menor anda and exhibits and is ready to rule.

FACTS

This is a declaratory judgnment action arising out of a single-
vehi cl e acci dent invol ving the def endant Her man Benson. Benson was
an enployee of the defendant J-Lin Trucking, Inc. (hereinafter
referred to as "J-Lin"). J-Lin was a small conpany which haul ed
dirt and sand in dunp trucks to various work sites. Since J-Lin
had | ess than five enployees, it was not required to, and did not
el ect to mai ntain worknen's conpensati on i nsurance. However, J-Lin
did maintain liability insurance on its dunp trucks through the
plaintiff, Canal |nsurance Conpany (hereinafter referred to as

"Canal "). ‘Said insurance policy contained several exclusions
regarding liability coverage. The relevant exclusions read as
fol | ows:

Exclusions: This insurance does not apply:

(b) to any obligation for which the insured or any
carrier as his insurer may be held I|iable under any
wor kmen' s conpensation, unenploynent conpensation or
disability benefits law, or under any simlar |aw

(c) to bodily injury to any enployee of the insured
arising out of and in the course of his enploynent by the
insured or to any obligation of the insured to i ndemify
anot her because of damages arising out of such injury;
but this exclusion does not apply to any such injury
arising out of and in the course of donestic enpl oynent



by the insured unless benefits therefor are in whole or
in part either payable or required to be provided under
any wor knen's conpensation | aw.

On August 29, 1994, Benson was driving a J-Lin dunp truck
during the course of his enploynent when a tire blew, causing the
truck to careen into a utility pole and catch on fire. As a result
of said accident, Benson allegedly suffered severe and per manent
injury. He subsequently filed suit inthe Crcuit Court of Coahoma
County, M ssissippi, against J-Lin and the other defendants |isted
her ei n. As to the defendant J-Lin, Benson asserted clains of
negl i gence, including the failure to provide a safe place to work
and a safe instrunentality. J-Lin placed Canal on notice of the
claim and requested that Canal provide a defense and
i ndemmi fication. Canal denied coverage under the aforenentioned
excl usi ons. Canal then filed this action seeking a declaratory
judgnent as to its obligations to defend and i ndemmify under the
l[iability portion of the policy.

LAW

On a notion for summary judgnent, the novant has the initial
burden of showi ng the absence of a genuine issue of material fact.
Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275
(1986) ("the burden on the noving party may be discharged by
"showing'...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of Civil Procedure, the burden shifts to the non-novant to "go
beyond the pleadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""
Celotex Corp., 477 U.S. at 324, 91 L. Ed. 2d at 274. That burden
is not discharged by "nere allegations or denials.” Fed. R Gv.
P. 56(e). Al legitimte factual inferences nust be nmade in favor
of the non-novant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nandates the entry
of summary judgnent "against a party who fails to nmake a show ng
sufficient to establish the existence of an elenent essential to
that party's case, and on which that party will bear the burden of
proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at
273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact
could find for the non-novant. Matsushita Elec. Indus. v. Zenith
Radi o Corp., 475 U. S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

In support of its notion for summary judgnent, Canal asserts
that the aforenentioned exclusions state that no coverage is
provided for bodily injury sustained by an enployee of the naned
insured arising out of or in the course of enploynent. Exclusion
(b) only excludes coverage for any injury for which the naned
insured may be held |liable under any worknen's conpensation | aw.
Since the nanmed insured had less than five enployees, it was not
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subject to any liability wunder the Mssissippi worknen's
conpensation statute. Mss. Code Ann. 8 71-3-5 (1995). Therefore,
excl usion (b) does not apply.

Exclusion (c) excludes coverage for bodily injury to any
enpl oyee of the nanmed insured arising out of and in the course of
his enploynment. Since Benson's injury indisputably arose in the
course of his enploynent, exclusion (c) would apply to preclude
liability coverage under the policy. The defendants argue that
exclusion (c) is anmbi guous, and therefore nust be construed agai nst
t he aut hor, Canal Insurance Conpany. However, the defendants fai
toidentify which termor terns they believe to be anbi guous. The
court finds no portion of the exclusion to be doubtful as to its
meaning or to be reasonably subject to nore than one
interpretation. Furthernore, the M ssissippi Suprenme Court, whose
deci sions we are Erie-bound to follow, has previously addressed a
simlar enploynment exclusion clause and found there to be no
anbiguity. Benton v. Canal Ins. Co., 130 So. 2d 840 (M ss. 1961);
see also Preferred Risk Mut. Ins. Co. v. Poole, 411 F. Supp. 429,
433-434 (N.D. Mss. 1976), aff'd, 539 F.2d 574 (5th Gr. 1976).

Exclusion (c) contains an exception to the exclusion, which
states that exclusion (c) does not apply to any such injury arising
out of and in the course of donestic enploynent, unless benefits
are either payable or required to be paid pursuant to any wor knmen's
conpensation | aw. Al t hough very few cases analyze a donestic
enpl oynent exception to an enpl oynent excl usion cl ause, those that
do address the issue find that the term "donestic enploynent" is
unanbi guous and carries its generally accepted neani ng of services
of a household nature in or about a private hone. Canal Ins. Co.
v. Earnshaw, 629 F. Supp. 114, 117-118 (D. Kan. 1985); Ri choux V.
Callais & Sons, Inc., 1987 W. 10457, *2-3 (E.D. La. 1987). Thi s
definition conports wth the nost prevalent definitions of
"donestic" found in Wbster's Third New International D ctionary
and Bl ack's Law Dictionary, and is recogni zed by the court as the
comonl y accept ed neani ng of the term"donestic enploynent."” Since
Benson was not engaged in the perfornmance of househol d services at
the time of the accident, the exception to the excl usion does not

apply.

The defendants have asserted that if Canal legally denies
l[iability coverage, then the policy's uninsured notorist provisions
woul d provi de coverage for Benson's clains. However, neither party
rai sed the i ssue of uninsured notorist coverage in their pleadings,
and Benson has not filed a claimfor uninsured notorist benefits
under the policy. Therefore, the issue of wuninsured notorist
coverage is not properly before the court.

The plaintiff further seeks summary judgnent on J-Lin's
counterclaim However, J-Lin has requested that should the court
grant summary judgnent on the issue of liability coverage and
decline to address the issue of uninsured notorist coverage, that
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it's counterclaimbe dismssed without prejudice so that it may be
filed at a later time, if appropriate. The court will agree to
dism ss J-Lin's counterclai mw thout prejudice, and therefore wll
not reach the nerits of the plaintiff's notion for summary judgnent
on the issue of the counterclaim

CONCLUSI ON

For the foregoing reasons, the court finds that the
plaintiff's notion for summary judgnent shoul d be granted as to the
issue of liability coverage and judgnent entered in accordance
therew th. The plaintiff's notion for sunmmary judgnent on the
defendant's counterclaim should be denied and the counterclaim
di sm ssed wi thout prejudice.

An order will issue accordingly.

TH'S, the day of August, 1996.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



